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QUESTION PRESENTED 

In the opinion of appellee the following: question is pre¬ 
sented : 

1. May the question of the legality of a search and seizure 
be raised for the first time, over a year after judgment, by 
a motion to vacate sentence under 28 U.S.C. §2255? 
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BRIEF FOR APPELLEE 

counterstatement of the case 

On July 6, 1953, appellant was indicted in two counts for 
assault with intent to carnally know one Bernice T. Mingo 
in violation of District of Columbia Code § 22-501, and as¬ 
sault with a dangerous weapon upon the same Bernice T. 
Mingo in violation of Section 22-502 (R. 123). The two-day 
trial by jury ended on April 9, 1954, when a verdict of 
guilty as indicted was returned (R. 125). On May 7, 1954, 
appellant was sentenced to serve from five to fifteen years 
imprisonment (R. 126). A motion to modify sentence was 
denied on June IS, 1954 (R. 127). On November 9,1955, the 
Court denied appellant’s motion to vacate sentence and set 
aside judgment, made pursuant to 28 U.S.C. § 2255 (R. 12S). 
This appeal followed (R. 135). 

On January 19,1956, appellant filed a motion for findings 
of fact and conclusions of law in connection with the denial 
of his Section 2255 motion (R. 140), and pursuant thereto, 
the Court, on March 5, 1956, filed an order stating that since 
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no motion to suppress evidence was filed prior to trial and 
since no point was raised during trial as to the legality of 
the search and seizure, and further since the legality of a 
search and seizure cannot be raised after trial by a motion 
under 2S U.S.C. § 2255, the motion for finding of fact and 
conclusions of law was denied (R. 144). 

STATUTE INVOLVED 

Title 2S U.S.C. § 2255 provides, in pertinent part: 

Federal custody; remedies on motion attacking sen¬ 
tence .—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was im¬ 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic¬ 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is oth¬ 
erwise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or cor¬ 
rect the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make findings 
of fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au¬ 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement 
of the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall dis¬ 
charge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appro¬ 
priate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 
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The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also ap¬ 
pears that the remedy by motion is inadequate or in¬ 
effective to test the legality of his detention. 

SUMMARY OF ARGUMENT 

It is well settled that the legality of a search and seizure 
may not be raised for the first time by a motion to vacate 
under 28 U.S.C. § 2255. Therefore, the trial court’s denial 
of appellant’s motion, without going into its merits, was 
proper. Even assuming that the question is properly be¬ 
fore this Court, the record shows that probable cause ex¬ 
isted for the search and seizure, and further that no error 
resulted from the introduction of the evidence since such 
evidence had no probative value in the Count charging as¬ 
sault with intent to carnally know. Therefore, if this Court 
does go into the merits of the question and finds that the 
search was illegal, the conviction can be sustained on the 
Count charging assault with intent to carnally know, be¬ 
cause the general sentence imposed on both Counts does not 
exceed the maximum, that could have been imposed on the 
first of the two Counts. 

ARGUMENT 

The Legality of a Search and Seizure May Not Be Rained by a 
Motion Under 28 U.S.C. 8 2255 

This is an appeal from the District Court’s denial of ap¬ 
pellant's Section 2255 motion. In this motion appellant at¬ 
tempted for the first time to question the legality of tin* 
search and seizure by the police in connection with his 
arrest. Such search resulted in the discovery of an un- 
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loaded pistol in appellant’s bedroom which was introduced 
as evidence by the Government during his trial. No motion 
to suppress was ever made, and the point was not raised 
until a year and a half after trial when appellant made his 
motion to vacate sentence. 

Rule 41(e) F. R. Crim. P., provides for the making of a 
motion to suppress for use as evidence anything obtained 
as the result of an illegal search. It further provides that 
such motion shall be made prior to trial unless the oppor¬ 
tunity therefor did not exist, in which case the Court may, 
in its discretion, entertain the motion during trial. This 
Rule is a codification of long established law. In Segnrola 
v. United States, 275 U.S. 106, 112 (1927), the Supreme 
Court said: 

” ... In other words, in order to raise the question of 
illegal seizure and an absence of probable cause in that 
seizure, the defendants should have moved to have the 
whiskey and other liquor returned to them as their 
property and as not subject to seizure or use as evi¬ 
dence. To preserve their rights under the Fourth 
Amendment, they must at least have reasonably ob¬ 
jected to the production of the liquor in court. This 
they did not do, but waited until the liquor had been 
offered and admitted and then for the first time raised 
the question of legality of seizure and probable cause 
as a ground for ■withdrawing the liquor from consid¬ 
eration of the jury. This was too late.” 

This same view was reiterated in Cogcn v. United States, 
278 U.S. 221, 223 (1929), when the Court said: 

”... Hence, a defendant will, ordinarily, he held to 
have waived the objection to the manner in which evi¬ 
dence has been obtained unless he presents the matter 
for the consideration of the court seasonably in advance 
of the trial. . . ” 

This Court has also dealt with the problem. In Cromer 
v. United States, 78 U.S. App. D.C. 400, 402, 142 F. 2d 
697 (1944), cert, denied, 322 U.S. 760 (1944), the defendant 


claimed on appeal that the trial court erroneously admitted 
evidence illegally seized. This Court said: 

“We need not decide this question because the appel¬ 
lant did not move before the trial for the suppression 
of this evidence or explain his failure to do so.” 

Also see Bennett v. United States, TO App. D.C. 76, 104 
F. 2d 209 (1939), and Taylor v. Hudspeth, 113 F. 2d 825 
(10th Cir. 1940), where the court said: 

“Right to object on the ground of illegal seizure is 
waived unless there is a timely motion to suppress the 
evidence.” 

In United States v. Edmonds, 100 F. Supp. 862 (D.C.D.C. 
1951), the District Court for this jurisdiction also followed 
this view. 

Thus it would seem to be well settled that if a defendant 
does not make a motion before trial to have the evidence 
suppressed, or at least during trial, then he has waived his 
right to later object. And when a defendant never raises 
the point during trial there is unquestionably a waiver, and 
to allow the point to be first considered over a year after 
trial would completely ignore the well established case law 
and rules. It must be remembered that appellant was rep¬ 
resented during trial by competent counsel, so it cannot 
be claimed that his silent waiver was not intelligently made. 

However, assuming arguendo, that there was not a con¬ 
clusive waiver, the record shows that the Section 2255 mo¬ 
tion was nevertheless properly denied. In the first place, 
it is well settled that the admission of evidence allegedly 
illegally seized cannot be raised by a motion to vacate. In 
Barber v. United States, 197 F. 2d S15 (10th Cir. 1952), 
cert, denied 344 U.S. 857 (1952), the defendant claimed 
that certain evidence (shoes) had been wrongfully admitted 
since they were the product of an illegal search by federal 
agents. The court said: 

“Conceding, without deciding, that the shoes were 
erroneously received in evidence, their reception at 
most constituted a trial error occurring during the 
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course of the trial. That error, if such it was, was one 
that could be challenged only by taking an appeal from 
the judgment of conviction and may not be raised for 
the first time by a proceeding under § 2255.” 

In United States v. Haywood , 208 F. 2d 156,158 (7th Cir. 
1953), the same question was raised. The court stated 
inter alia : 

“ ... an alleged erroneous ruling by the trial court 
on a motion to suppress evidence, and the alleged er¬ 
roneous admission of such evidence at the trial, are not 
subject to review by a motion brought under 28 U.S.C. 
§ 2255. 

“ ... A motion under Sec. 2255 cannot ordinarily 
be used in lieu of an appeal to correct errors com¬ 
mitted in the course of a trial even though such errors 
relate to constitutional rights. United States v. Walker, 
2 Cir., 197 F. 2d 287, 288; United States v. Rosenberg, 
2 Cir., 200 F. 2d 666, 668. ... In two recent cases the 
courts specifically ruled that the alleged error in re¬ 
ceiving evidence claimed to be obtained by an unlawful 
search and seizure could not be raised by motion under 
Sec. 2255. Barber v. United States, 10 Cir., 197 F. 2d 
812.” 

To the same effect see Howell v. United States, 172 F. 2d 
213, 215 (4th Cir. 1949) cert, denied 337 U.S. 906 (1949) 
where the court said: 

“ ... It is elementary that neither habeas corpus 
nor motion in the nature of application for writ of er¬ 
ror coram nobis can be availed of in lieu of a writ of 
error or appeal, to correct errors committed in the 
course of a trial, even though such errors relate to con¬ 
stitutional rights.” 

Thus it is apparent that the trial court’s denial of the 
Section 2255 motion was perfectly proper without going to 
the merits of the motion. However, again assuming ar¬ 
guendo, that a waiver of appellant’s rights to move for the 
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suppression of the evidence did not exist, and further that 
the legality of a search and seizure may he raised for the 
first time by a Section 2255 motion, the record shows that 
there was probable cause for the immediate arrest of ap¬ 
pellant and a search of his house. 

Officer Raymond E. Bright, Metropolitan Police Depart¬ 
ment, testified that as the result of a phone call he went to 
Mrs. Bernice Mingo’s home, and after talking to her went 
to appellant’s home and arrested him (J.A. 1). Since no 
motion to suppress was made the Court did not dismiss the 
jury and hold a hearing to determine whether or not there 
was probable cause for the arrest and search without a 
warrant. However, Mrs. Mingo, the complainant, had been 
assaulted with a gun and -was the subject of an assault with 
intent to carnally know. Thus it seems fair to assume that 
she told the police when they came to her home that appel¬ 
lant had assaulted her with a gun and had assaulted her 
with intent to rape. Although it is difficult to make a 
nunc pro tunc determination of probable cause, even the 
present record shows that two felonies had recently been 
perpetrated, and that the offender could be found several 
houses away. By the standards of Britiegar, 1 2 Johnson- 
and Washington 3 the police acted as reasonable men in go¬ 
ing forthwith and arresting appellant and searching his 
premises for a pistol. 

It will be remembered that appellant was indicted in two 
counts, and that the jury returned a verdict of guilty as in¬ 
dicted, rather than a separate verdict on each count. The 
Court imposed a general sentence which did not exceed 
the maximum that could have been imposed on count one 
charging assault with intent to carnally know. It is the 
Government’s contention that the evidence proving count 
one was overwhelming, and the introduction of the pistol 
played no part in the jury’s consideration of this count. 
Consequently, even if the pistol were improperly introduced 

1 Brinegar v. United States, 338 U.S. 160 (1949). 

2 Johnson v. United States, 333 U.S. 10 (1948). 

3 Washington v. United States, 92 U.S. App. D.C. 31, 202 F.2d 
214 (1953), cert, denied 345 U.S. 956 (1953). 


in connection with count two charging assault with 
a dangerous weapon, if the conviction on the first 
count can be sustained, the judgment will be up¬ 
held. Wanzer v. United States, 93 U. S. App. 
D.C. 412, 208 F. 2d 45 (1953); Tillotson v. United 
States, -U. S. App. D.C.-,-F. 2d- (Febru¬ 

ary 14, 1956). Detective Elliott testified that appellant ad¬ 
mitted in the presence of himself, Officer Smith, the com¬ 
plainant, and his wife that he had forced Mrs. Mingo to un¬ 
dress and that he had lain on her with his privates exposed 
(R. 37). Appellant himself admitted that Mrs. Mingo did 
take off all of her clothes at his command (R. 77), that she 
lay down on the bed, and that he “leaned” over her with 
his privates exposed (R. 79), but that he did not do anything 
to her because she appeared to be on the verge of crying 
(R. SO). The real question for the jury to decide was 
whether or not appellant’s story was true that he was 
merely trying to get his wife to admit something and that 
he did not intend to rape Mrs. Mingo. It is true that the 
complainant undressed and lay down on the bed because she 
was afraid of the gun that appellant was pointing at her, 
but the actual introducion of the pistol added nothing to 
the abundance of proof otherwise adduced. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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STATEMENT OF QUESTIONS PRESENTED 


The question is whether a prisoner is entitled to relief under the 
provisions of Title 28, U.S.C. Section 2255 (Judgment will be set aside 
for denial of constitutional rights), where the conviction is the direct re - 
suit of an unreasonable search and seizure, and even though the constitu¬ 
tional point was not raised by counsel or the Court during trial of the case. 
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STATEMENT OF POINTS 
ARGUMENT 
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The Government came into possession of the 
unloaded gun as a result of an illegal search 
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The denial of this constitutional right may be 
raised in this proceeding, even though it was 
not raised at the trial by counsel lor defendant, 
or by the trial court itself. 

The constitutional point relating to illegal j 
search and seinure may be raised in the pres¬ 
ent motion, even though it was not raised at 
the trial, as the present motion is merely an 
additional "step" in the same proceeding. 
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IK THE UNITED STATES COURT Of APPEALS 
FOR THE DISTRICT OF COLOMBIA CIRCUIT 


No. 12993 


MASON W. WHITE. 


Appellant. 


UNITED STATES OF AMERICA. 


APPEAL. FROM ORDER OF UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA DENTING 
APPELLANT'S PETITION FOR RELIEF UNDER TEE 
PROVISIONS OF TITLE It OF UNITED STATES CODE. 

SECTION 22S5. 


BRIEF FOR APPELLANT 


JURISDICTIONAL 


This appeal U authorised by the terms of Title 2S» U.S.C.. Section 


2255. 


STATEMENT OF CASE 


Defendant (appellant here) was indicted, tried, convicted, and on 


Mny 10. 1954. 


five (5) to fi f te en (15) years 


i 
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assault with a dangerous weapon and assault with intent to commit rape. 

Title 28, U.S.C. 2255, provides that where there has been a denial 
of constitutional rights. In entering judgment against a prisoner, sufficient 

i 

to open the judgment to collateral attack, the judgment will be set aside. 

On August 22, 1955, defendant tiled a petition under this statute on 
the ground that he was convicted as a direct result of an Illegal search and 
seizure. In violation of the Fourth Amendment; and on the further ground 
that he was not adequately represented by counsel. It is the former ground, 
relating to the illegal search that is being stressed on this appeal. The facts 
with respect to the illegal search are as follows: 

The event in question occurred between 1:30 and 2:30 o'clock, P.M., 
on June d, 1953, in the house of defendant. (Tr. 7, 16, 36). Sometime 
after the complaining witness had returned from defendant's house to her 
own house, the record does not show how long after, the police received a 
phone call. (13). This was about 3:30 P.14. (Tr. 24-25), The complaining 
witness testified that upon her return home she did not call the police; that 
she called her brother, and failing to locate him, she sometime thereafter 
phoned her cousin, and the cousin called the police. (Tr. 13). The police 

I 

responded to the call by going to the house of the defendsuat. 

Upon arrival there the two officers entered the house, found the de¬ 
fendant seated la his living room, and announced the purpose of their visit. 
(Tr. 2$). The defendant immediately inquired if they had a warrant for him 
and stated that he would not go with them unless they had a warrant. (Tr.28). 
One of the officers testified that when the defendant said this, we explained 
to him that we would talk it over after we got to the station house. * (Tr. 28). 

At this point, while one of the officers (Mc£lvano) stayed downstairs 
with defendant, the other officer (Bright) went upstairs and proceeded to 
rummage around in search of a gun. Ultimately he found an unloaded gun. 
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not in plain sight, bat inside a dresser drawer located in the bedroom of 
the defendant. (Tr. 26-27). Defendant was then taken to the precinct and 
later to Police Headquarters, where he was questioned at Length until about 

I 

i 

8:00 P.M. i 


i 


STATgMSNT OF POINTS 

I 

i 

1. The gun, which was the sole and direct cause of defendant's con- 

j 

viction, was obtained by the government by means of an unreasonable and 
illegal search and seizure. 

; 

2. The relief afforded in Title 28, U.S.C, 2255, was intended as a 
substitute for the ancient writ of error coram nobis. This writ was broader 

j 

than habeas corpus, and was sufficiently broad to embrace the relief re¬ 
quested in the present motion. Relief should be granted under this statute 

i 

if there is any doubt about the validity or regularity of the proceedings, or 

I 

if the defendant has failed to receive due process of law in the toll sense of 

i 

that term. 

j 

3. In deciding whether a judgment may be subjected to a collateral 
attack under this statute on constitutional grounds, all doubts aro to bt re¬ 
solved in favor of the prisoner, and ail doubts must be resolved against a 


| 

I 


waiver of such fundamental rights. 





ARGUMENT 


THE GOV ERNMENT CAME INTO POSSESSION OF THE 
GUN AS A RESULT OF AN ILLEGAL SEARCH 
AND SEIZURE 


Under the standards laid dawn by the Supreme Coart of the United 
States the foregoing facts constitute aa unreasonable search and seisnre 
(Johnson v. United States, 33 U.S. 10; United States v. Jeffers, 342 U.S. 

r im- r — ' -. - ir 

42; Aasos v. United States, 255 U.S. 313; Afnello v. United States, 269 
U.S.2C; United States tr. R*binowits, 339 U.S. 56) in that (a) the search 
and seisnre eras conducted without a warrant, either for arrest or for search; 
(b) no reason was advanced for the failure to obtain a warrant; (c) no crime 
was committed In the presence of the officers; (d) the defendant was not 

fleeing or likely to take flight; and (e) the search was conducted in the perma- 

I I 

neat house and home of defendant with little chance that the contents would 





THE DENIAL. 07 THIS CONSTITUTIONAL RIGHT MAT 

T' TBg T AIXT SY C6UKS21 
m I T WTOAi. ggURT T Wg l T T " 


The petition for relief under the provisions of Section 2255 was denied 


by the lower Court on the ground that, "No motion to suppress evidence was 


filed prior to trial and no point was raised during the trial as to the legality 
of the search and selaure.'* The scope of the statute invoked here is to be 


determined by the decisions of the United States Supreme Court in United 

il 

States v. tiayman, 342 U.S. 205; United States v. Morgan, 346 U.S. 502; 
and to some extent by the decision of this Court in Farnsworth v. United 


i 
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States, decided February 2, 1954. 

Ia other word*, la the scopo of the statute co-extensive with relief 


habeas corpus; or ia it 


formerly accorded 
with relief accorded uader the writ of error coram 

11 i 

I I 

hiwatioa of both? Aad if the statute draws its 


closely affiliated 


; or is it a c 


do the 


are the limits of relief that are thus established? 

i 

ae limits eacempass the relief sought by this 4 


Or to bo more exact. 


In the Kaymaa caee the Supreme Court 

of the House Committee oa Revision of 


with apparent approval 


as follows (page 


241): 


"This section restates, clarifies aad simplifies the 
procedure in the nature of the aacieat writ ef error coram 
nobis. It provides aa expeditious remedy for correcting 
erroneous sentences without resort to habeas corpus. It 
has the approval of tho Judicial Confers see of the United 
States." 


la the Morgan case, the Supreme Court wus considering a motion for 

i 

a writ of error coram nobis and in discussing tbs nature of this remedy it 
said (Footnote 4. Pago 504): 

I 

"Such a motion la a stop ia tbs crimiaal 


«•> * 

relief 


like habeas corpus where relief is sought ia u so 
and record, the beginning of a separate civil proceeding. 
Kurts v. Moffit. US U.S. 407. 494. 29 UU. 454. 459. 

4 S.Ct. 140. While at common law the writ ef error ct 
nobis was is see d out of chancery like other write. Stephens. 
Principles ef Pleading Sd An.Sd. 142. the procedure by 
motion in the case ia now the accepted American practice. 
Pickett's Heirs v. Legerwoed (US) 7 Pet. 144. 147. 0 L.&d. 
450. 459; Wetmore v. Karrick, 205 U.S. 141. 151. 51 L.£d. 
745. 740. 27 S.Ct. 454; United States v. Mayer. 255 U.S.55, 
47, 59 L. Sd. 129. 155, 55 S.Ct. 14. As it is sack a step, 
wo do not think that Sale 40 (b). Fed. Rules sf Civ. Proc., 
expressly abolishing tho writ of error coram nobis ia civil 
cases, applies. This motion is of the same gonsral character 
as one uader 20 U.S.C.. Sec. 2255." (Italics supplied). 


Since according to the Supreme Court, the present statute is to be n 

i 

substitute for relief formerly granted uader corum nobis, it is important to 


i 





consider what the Court hod to My about the nature of comic nobis relief: 


'Tbs writ of cor ana nobis was available at com icon 
law to comet errors of fact. It was allowed without limita¬ 
tion of time for facts that affect the validity and regularity 
of the Judgment, and was used in both civil and criminal 
eases. While the occasions for its use were infrequent, no 
one doubts its availability at common law. Coram nobis 
has had a continuous although limited use also in our states. 

Although the scope of the remedy at common law is often 
described by references to tbs instances specified by Tidd's 
Practice, see note 9, supra, its nse has bsea by no means 
so limited. The House of l*rds in 1S44 took cognisance of 
an objection through the writ based on a failure properly to 
swear witnesses. Sse the O'Connell Case, 11 Cl h F 155, 

• £ag Reprint 1041, note II, supra. It has bsen ussd, in 
tbs United States, with and without statutory authority but 
always with reference te its c om m o n law scope - for ex¬ 
ample. to inquire as to the imprisonment of a slave not sub¬ 
ject to imprisonment, insanity of a defendant, a conviction 
on n guilty plea through the coercion of fear of mob violence, 
failure to advise of right to counsel. An interesting instance 
of tec use of comm nobis by the Court of Errors of New York 
is found in Davis V. Packard (US) S Pet 512, I L.ed. 9S7. 

It was used by tee Court of Errors, and approved by this 
Court, to correct an error “of fact not apparent on the face 
of tee record** in the trial court, to wit, the fact teat Mr. 

Davis was consul-general of tee King of Saxony and there¬ 
fore exempt from suit in the state court. M 

I} 

In the light of tee foregoing comments of the Supremo Court on this 
subject it seems fair to My that so far as federal courts are concerned the 

I 

present statute replaces coram nobis in criminal cassa; that tee denial of 
any right which affects the validity er regularity ef the trial is sufficient 
grounds for relief; that among such are thoM enumerated above such ss a 
failure te properly swear witnesses, s guilty pies sate red under fear of mob 

i 

violence, er even the fact that a Saxony consul was not subject to suit in a 
state court. The denial of a constitutional right to protection against an un¬ 
reasonable March and Misure looms large compared to the examples listed 
in tee Supreme Court decision} tbs validity and regularity of the trial is 

•; more deeply affected by the denial of this constitutional right than by tbs 
instances enumerated in tee Supreme Court decision. 

Some idea of the scope te be afforded the provisions of Section 2255, 



in titis jurisdiction, is to be found in Us son v. United Stmts s t 9C U.S. App. 
D.C. I; 193 F (2) 23. wherein this Coart said. 

i 

i 

"A careful consideration of the whole record leases 
as in serious doubt that appellant enjoyed, in a full sense, 
doe process of law. U.S. Coast. Amend. V, especially as 
regards the right to effective assistance of counsel. U.S. 

Coast. Amend. VI. Glaseer v. United States. 1942, 315 
U.S. 40. 42 S.Ct. 457. S4 L..£d. 410; Johnson e. Zerbst. 

1931. 394 U.S. 451. 51 S.Ct. 1019. 12 L.Ed. 1441; United 
State# v. Wight. 2 Cir.. 1949* 174 F.2d 374; Johnson ▼. 

United States. 1940. 71 App.D.C. 400. 110 F.2d 542, and 
the right te testify in his own behalf. 11 U.S.C. I 3411. 

Deprivation of those fundamental rights gees te the essence 
•f a fair trial and may be reviewed in this proceeding under 
I 2255. See Meyers v. United States, 1950, 14 U.S. App. 

D.C. 320, 111 F. 2d. 102. certiorari denied 1950, 339 U.S. 

913. 70 S.Ct. 1030, 94 L.£d* 1317. and cases cited. 

And In disposing of a Section 2255 motion, on facts substantially the 

i I 

same as those presented here, it was said in United Stales v. Walsh. (D.C. 
La.) 19 F.Supp. 409. that, ’’The court concludes that the seinure of the 

I 

j 

herein hydrochloride by the enforcement officers was a violation of Walsh's 

j 

constitutional rights under the Fourth and Fifth Amendments and (2) that the 

««« « tV., p« of a. «*»—* “ j 

| 

infringement of constitutional rights of Walsh as to fender the judgment 

vulnerable to collateral attack." See also United States v. Sturm, (C.C.A. 

! 

7). 110 F (2) 413, which seems to be to tho same effect. 


i 

! 


THIS CONSTITUTIONAL POINT JUS LA TING TO ILLEGAL 

sam sr Tttrxmuxz mm AAig c s Tsr m raa re m- 

Ul 5TOK. " mrf TTO D CTTT HJTWPTIlAISIVa T TE T 
yaul. a< «g pim»T M5 mu b »i T ah — 
xsgrngrocggTg? 3 vrrBrnm wseggrog: 


It is important to boar in mind that, according to the Supreme Const 
in the Morgan case, the present motion ia merely another step in the origi¬ 
nal proceeding in which the defendant was convicted, and ia set the beginning 


of a separata proceeding. Ia this respect it differs from habeas corpus; 






















and it may be aaid that the decisions to the effect that habeas corpus can aot 
be substituted for an appeal have only limited application here. Under the 
present motion the sole question is whether the denial of protection against 
illegal search and seinure had the effect of invalidating the trial, or, in the 
words of this Court, whether it was a denial of due process of law in the 
full sense of that term. 

And in deciding this question it would seem proper for the Court to 
resolve all doubts in favor of the defendant. It has been pointed out that 
'courts indulge every reasonable presumption against waiver' of fundamental 
constitutional rights and that we 'do not presume acquiescence in the loss of 
fundamental rights'.** Johnson v. Zerbst, 304 U.S. 458, at page 512; also 
quoted by this Court in Farnsworth v. United States, decided February 2, 
1956. In the Morgan ease, the Supreme Court was commenting on the nature 
of the relief to be afforded under the writ of error coram nobis and said '*ln 
behalf of the unfortunates, federal courts should act in doing justice if the 
record makes plain a right to relief.** And again in the Farnsworth case 
this Honorable Court said, 'While, therefore, the burden is upon appellant 
to establish he did not waive the right, his burden is lightened by the indul¬ 
gence of every reasonable presumption against waiver. See Evans v. Rives, 
75 U.S. App.O.C. 242, 126 F(2) 633; McKinney v. United States, 93 U.S. 
App.O.C. 222, 208 F (2) §44. 

Although the defendant has been convicted of assault with a deadly 
weapon, and of assault with intent to commit rape, there was very little 
evidence upon which to base the conviction. The gun that was introduced in 
evidence was unloaded, (Tr. page 26). The officer who found the gun said 
that it was unloaded when he found it. (Tr. page 27). The testimony of all 
the witnesses, except the complaining witness, is that possession of the gun 
was authorised by permit; that it was used for protection at night (Tr. pg. 


T 
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46 -47); that ordinarily it was not loaded in the daytime; and that on this 

j 

particular day it was not loaded. (Tr. pg. 49-51, 81-82). No bullets or 


ammunition for the gun was ever introduced in evidence. (Tr. pg.26). 


Moreover, so far as the assault with intent to rape charge is concern- 

j 

ed, the record is replete with evidence of the fact that the complaining wit¬ 
ness could have left defendant's house at most any time it struck her fancy 
to do so. It is certainly no exaggeration to say that she had many opporta- 

i I 

nities to leave before she finally decided she would do so. (Tr. pg. 13,19-24^ 
If there are any doubts in the Court's mind as to whether defendant 
received due process of law in the full sense of that term, if there are any 

i 

doubts about the validity or regularity of the proceedings, the doubts, in 

j j 

this instance, should clearly be resolved in favor of defendant. 


Dated at 

Washington, D.C., 
April 10, 1956 


Respectfully submitted. 



EDWARD GAL.JLAGHSR 
400 Wyatt Building 
Washington 5, D.C. 

Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

l 


UNITED STATES OF AMERICA ) 

) 

v. ) Criminal No. 1079-53 

) 

MASON W. WHITE ) i 


ORDER 


This cause came on to be beard oa defendant's motion for Findings 
of Fact and Conclusions of Law as to the validity of a search and seizure, 

i 

the question of search and seizure having been raised by a motion under 
Title 23, U.S.C. * 2255. No motion to suppress evidence was filled prior 

j 

to trial and no point was raised during tbs trial as to the legality of the 
search and seizure. It is, therefore, this 5th day of March_, 1954, 


ORDERED that the defendant's motion for Findings of Fact and Con¬ 
clusions of Law be and tbs same is hereby denied, for the reason that the 
legality of a search and seizure can not be raised by motion after trial under 

i 

i 

Title 23 U.S.C. f 2255. 


Judge Edward M. Curran 

| 

Submitted by: 

/s/ £. Riley Casey 

a 1 , tim ' cxs s * - 

Assistant U.S. Attorney 
CERTIFICATE OF SERVICE 

I hereby certify copy of the foregoing Order was mailed to Edward 
Gallagher, Esq., 400 Wyatt Bldg., Washington 5, D.C., attorney for 
defendant, this 5th day of March, 1954. 

t 

/s/ £. Riloy Casey 

2T . ^T E ETZ JSE1 - 

Assistant U.S. Attorney 






UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ) 

) 

vs. ) Criminal No. 1079-53 

) 

MASON W. WHITE ) 


COPT OF PAGES 24 THROUGH 31 
OF TRANSCRIPT OF PROCEEDINGS 

you dressed and went to tbs bathroom and then yea west hoses ? 

A Yes 

Q W ho called the Police ? 

A My cousin. 

MR. BOYLES: That is aU. 

THE COURT: That is all. 

(The witness was encased.) 

MR. DOYLE: Officer Bright. 

Tbs r e sp aa 

RAYMOND E. BRIGHT 

was called as a witness for and os behalf of tbs United States and. haring 
been duly sworn by the Deputy Clerk, was examined and testified as follows 

DIRECT EXAMINATION 
BY MR. DOYLE: 

Q Will yon state yoer name and assignment, please? 

A Raymond £. Bright. Private attached to No. 14 Precinct. 

Q Metropolitan Police Department of the District of Colombia, is 
that correct ? 

A That is correct. 

Q Were you so assigned and so serving on Jane the 8th, 1953? 


-z. 

A 7«f, sir, X v»s. 

Q And ia the couth of ywr official dstioi, I aak whether or sot 
yw rtctiftd a call to go to §527 Baas Placo Soothoset within tho District 
of Colombia T 

A 1 did. 

Q And 1 ask yea whether or not whoa you got tho re you saw Boralco 

i 

Mingo? 

; 

A Tos, sir. I did. 

i 

Q Aad I ask whether or not as a resalt of something she told yoa 
yoa went to 5434 Bass Place. Southeast? 

A Yes, sir, X did. 

Q Aad X ask you whether or sot at that place yoa -« what tiaee was 
this yoa went to the latter address? 

j 

A It was he tw een 3 and 3:20. 1 daresay. 3:30. 

G That is on the date we mentioned. Jane the 0th. 1953? 

A Yes, sir. 

Q And that place ia within the District of Colombia, is that correct? 
A It U. 

i 

Q Aad did yoa make an arrest there ? 

A Yes, sir. 

Q Aad whom did yea arrest? 

A Mason White. 

Q The defendant here preeemt? 

A Yes, sir. 

Q 1 ask whether or net at the premises Vea have last mentioned, yoa 

i 

i 

obtained anything? 

i 1 

A X obtained a revolver eocond fleer bedroom front. 

i 

! | 

M&. DOYL£: I believe yen have already marked tbs revolver for 
identification, Mr. Clerk. Weald yea aeark the boa, alee here? Thetis 










gonnoDtat'a Exhibit No. 2. 

(TKm«poa the box referred to wme 
marked by the Deputy Clerk Govera- 
nwat'i Exhibit No. 2 for identification.) 

BY MR. DOYLE: 

Q l show you government's exhibits 1 axd 2 for identification. No. 
2 being a box. No. 1 being a revolver and ask you whether or not you saw 
the revolver and the box at the premises last mentioned? 

A I did. 

Q And where did you recover the revolver? 

A In the bedroom in the dresser on the second floor front. 

THE COURT: In the dresser? 

THE WITNESS: Dresser, yes, sir. 

BY MR. DOYLE: 

Q AND was it in the box which is Government's exhibit No. 2 which 
1 have before you? 

A In the box. 

THE COURT: How do you knew that is the same gun you got 

from the -- 

THE WITNESS: By the numbers. 

THE COURT: Did you take the numbers? 

THE WITNESS: Yes, sir, 1 have them im my pocket. 

THE COURT: What is the number? 

THE WITNESS: 595916. 

THE COURT: 595916? 

THE WITNESS: That is correct. 

THE COURT: Is that the number that is on the gun? 

MR. DOYLE: Yes. 

May I offer it to the Court? (Submitting the gun to the Court, 
who after inspection of it, returned the pistol to the District Attorney.) 


r 

i 

► 
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BY MR. DOYLE: 


Q Incidentally, 


A No, sir. 


it there? 


It 


Q All right. After that, did yea take the defendant here present 


to the police Station? 


To No. 14. 


Q And on the way Aero, did you hare a conversation with him? 

I 

A Yea, air, we did. 

Q And what did you eay to him and what did he eay to you if any¬ 


thing? 


A When wo fir at entered the houee, he 
for him, that he didn't want to go with oe. We 


eay we didn't have a 


explained to him that wo 


would talk it over after we got to the station 

i 

And then he decided he weald go. He 
keys to the car so that she could drive down — 

Q Yes, bet did he say anything to you 
latlag to Bernice Mingo? 

I 

A He admitted to Officer McSlvmne as X 

i 

i 

I heard him say yes, he had some 


to give his wife the 


coming down the steps. 


THE COURT: Well, did he say what he did? 


THS WITNESS: Not at that time, no. sir. 


THE COURT: Well, did there 


THE WITNESS: Yes. sir. he did. 


he did say -- 


THE COURT: When 


that? 


THE WITNESS: In the stationhouse 


THE COURT: Whe 


there? 


THE WITNESS: Bernice Mingo. 1 think the other gentleman 


I 
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her brother and his wife. 

TK£ COURT: Any other officer beside you? 

THE WITNESS: Officer McEinoo. 

»Y UR. DC;YUEs 

C That was et the precinct? 

A At the precinct. 

Q And At the precinct whAt did he soy? 

A He SAid everything Uiss Mingo had said was true, that we didn't 
understand. 

Q 'We didn't understand." That correct? 

A That Officer McSIrno and znyseif didn't understand. 

MR. DOTJUS: Very well. 1 have no farther questions. 

Prior to that time — I would like to offer into evidence at this 
time if your Honor please. Government exhibits I and 2, the box and the 
revolver. 


THE COURT: Very well. 

( Go v e rnment Exhibits No. s 1 and 2, 
theretofore marked for identification 
were received in evidence.) 


CROSS-EXAMINATION 
BY MR. BOYj-ES: 

O What time of day was it that you received the call? 

A Approximately 3 o'clock. V« had just loft the school crossing. 

Q And you went to Miss Mingo's house and from her house you wont 
to Mr. White's house and it was there that you and Officer McElvano arrested 
Mr. White? 

A That is correct. 

Q You went upstairs? 

A I went upstairs. 


G 


You went upstairs? 
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A That is right. 

i 

Q Officer McSlnno didn't go upstairs? 

I 

i 

A No, sir. 

j 

O And yon found the gun upstairs? Where did yon find the gun? 

i 

A In the dresser, the front bedroom. 

I 

i 

i 

C And was it or was it not loaded? 

i 

i 

A It was not loaded. 

Q Did Mr. White admit anything in the house at all? 

A Tea, sir. 

I 

Q What did he ~ 

A He said he had same trouble with Miss Mingo. 

i 

Q When did be say that ? 

| 

A When we first arrived. 

O He said he had some trouble ? 

i 

A That is right. 

G He didn't tell you what the trouble was ? 

i 

A No, he didn't. 

I 

Q Then you went to --you took him to the precinct station? 

A That is right. 

Q And at the precinct station you had Mr. * kite, Bernice Mingo 
and yourself and Officer Medrano. Was those anybody else there? 

j 

A Mr. ^ bite's wilt and X think Miss Mingo's brother. Mr. White's 

j 

wife and Miss Mingo's brother. X think that is the relationship. I am not 
sure. 

! 

O Did you may that Mr. White admitted something at the police 

i 

station? 

A He did. He said eosrything that Miss Mingo said was true, that 
Officer McEleano and 1 did not understand what it was all about. 

THE COU31: Had Miss Mingo repeated in his presence wkat bad 

i 


I 





happened at the station house? 

THE WITNESS: She did. 

THE COOBT: And that is when he said that everything she said 
was tree hat that yen officers didn't understand it? 

THE WITNESS: That is correct. 

i 

BT MB. BOYLES: 

I 

Q That is. she said he said everything was tree that she said in 
the precinct station? 

A The story was reconstructed. 

MB. BOYLES: That is all. 

(Witness excused.) 

Mr. DOYLE: Officer Elliott. 

i 

i 

Thereupon 


i 

! 

i 

j 


i 


i 

i 

i 

! 

! 




